DEPARTMENT OF LAND AND NATURAL RESOURCES
Amendments to and compilation of
Chapters 13 -230, 13-256,and 13 -257
Hawaii Administrative Rules
DRAFT RULES AS OF 9/17/18
[Date of adoption by agency]
1. Chapter 13 - 230, Hawaii Administrative Rules,
isamended and compiled to read as follows:
"HAWAII ADMINISTRATIVE RULES
TITLE 13
DEPARTMENT OF LAND AND NATURAL RESOURCES
SUBTITLE 11
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SUBCHAPTER 1

SCOPE AND DEFINITIONS

Hist orical note. This chapter is based on general
provisions, definitions, and determination of
residency of the small boat harbors rules, effective
November 5, 1981, and as amended thereafter, under the
jurisdiction of the Department of Transportation,
Harbor s Division . The administrative jurisdiction for
recreational boating and related vessel activities was
transferred to the Department of Land and Natural
Resources, Division of Boating and Ocean Recreation,
effective July 1, 1992, in accordance with Act 272
SLH 1991 . [Eff 2/24/94; comp 12/7/13 ; comp

]

813-230-1 Purpose and scope. The purpose of these
rules is to secure the most effective control and




management of the small boat harbors and facilities of

the State in order that the general public may en joy
safe, orderly, and convenient water recreation. These

rules are intended to harmonize and coordinate the

department's powers and duties with all applicable

public laws, and are also intended to govern the use

or operation of vessels and the activities of persons
in the small boat harbors, shores, ocean waters, and

navigable streams of the State. [Eff  2/24/94; comp
12/7/13; comp ] (Auth: HRS 88200 -2,
200- 4) (Imp: HRS 88200 -2,200 -4)

813-230- 2 Interpretation. If any section of these
rules is inconsis tent with any laws of the United
States or any rule, or standard established pursuant
thereto, such section shall be construed, superseded,
or governed thereby. Nothing contained in these rules
shall be construed to limit the powers of any state
department  or agency. Each provision of these rules is
also intended to be construed most liberally in light
of the purpose stated in section 13 -230-1. [Ef f
2/24/94; comp 12/7/13; comp ] (Auth:
HRS 88200 - 2, 200 - 4) (Imp: HRS 88200 -2,200 -4)

813- 230- 3 Severability. The provisions of these
rules are declared to be severable and if any portion
or the application thereof to any person or property
is held invalid for any reason, the validity of the
remainder of these rules or the application of such
remaind er to other persons or property shall not be
affected. [E ff 2/24/94; comp 12/7/13; comp
] (Auth: HRS §8200 -2,200 -4) (Imp: HRS 88200 -2,
200- 4)

813- 230- 4 Penalties and prosecution. €)
Violation of rules, penalty. Any vessel, its agent,
owner, or crew that violates the rules of the
department, including vehicular parking or traffic
movement and unauthorized discharge, dumping, or




abandoning of any petroleum product, hazardous
material, or sewage in violation of the state water
guality standards establis hed by the department of
health, shall be fined or deprived of the privilege of
operating or mooring any vessel in state waters for a
period of not more than thirty days, in accordance
with section 200 - 14, Hawaii Revised Statutes.
(b)  General administrativ e penalties. Except as
otherwise provided by law, the board is authorized to
set, charge, and collect administrative fines and to
recover administrative fees and costs, including
attorney's fees and costs, or bring legal action to
recover administrative fi nes and fees and costs,
including attorney's fees and costs, or payment for
damages or for the cost to correct damages resulting
from a violation of subtitle 8 of title 12 or any rule
adopted thereunder in accordance with section 200 -

14.5, Hawaii Revised S tatutes. Each day or instance of
violation shall constitute a separate offense. [Ef f
2/24/94; comp 12/7/13; comp ] (Auth:

HRS §8200- 2,200 -3,200 -4,200 -14,200 -14.5)(Imp:HRS
§8200- 2,200 -3,200 -4,200 -14,200 -14.5)

§13-230-5 Judicial review. Nothin g contained in
these rules shall be construed to preclude appropriate
resort to judicial remedy or review. [Ef f2/24/94;
comp 12/7/13; comp ] (Auth: HRS 88200
2,200 -4) (Imp: HRS 88200 -2,200 -4)

813-230- 6 Notice.  Where notice to a permittee,
co- owner, lien holder, owner or any other party is
required by this chapter the department shall effect
service by one of the following:

(1) Posting the notice in a conspicuous place
aboard the permittee's vessel or at the
assigned berth;

(2)  Mailing the notice to the person by
certified mail, return receipt requested, at
the person's last known address, provided
that service by mail is deemed received and



completed five days after the date of

mailing; or
(3) Personal service;
provided that in an emergency, where li fe or property

is endangered or if a vessel may interfere with other
vessels, construction or maintenance of berthing
facilities, or with the free and proper navigation of
a waterway unless immediate action is taken, remedial
action may be taken by the dep artment without prior
notice. [Eff 2/24/94; comp 12/7/13; comp
] (Auth: HRS 88200 -2,200 -4,200 -9,200 -10)
(Imp: HRS 88200 -2,200 -4,220 -9,200 -10)

813-230- 7 Tampering with, defacing or removing
notices. No person shall tamper with, deface, or
remove any notice posted by the department pursuant to
section 13 - 230- 6 except the owner of the vessel or the
permittee assigned to the berth. [Ef f2/24/94; comp
12/7/13; comp ] (Auth: HRS 88200 -2,
200- 4) (Imp: HRS 88200 -2,200 -4)

813- 230- 8 Definitions. When used in these rules
promulgated pursuant to chapter 200, Hawaii Revised
Statutes, unless otherwise specifically provided or
the context clearly indicates otherwise:

AAgreement O means the agreement between
owner and the State as required by section 13 - 231- 2.

AAnchoring deviceo means a device made
or similar material, attached by rope or chain to a
vessel, which can be deployed to submerged land to
secure the vessel in a particular place.

AAssigned bertho means a bera h that 1is
to a permittee by a valid regular mooring permit.

ABertho means any place where a vessel
anchored, moored, or made fast or laid alongside a
dock, quay, catwalk or pier.

ABoat owner o means the | egal owner of a
where there is no security interest held by anyone on
the vessel, a buyer under a purchase money security



interest, a debtor under any security interest, a
demise charterer of a vessel, or a lessee or chartere r
of a vessel under lease or charter which provides the
lessee or charterer with exclusive right to possession
of the vessel to the exclusion of the lessor or the
person from whom the vessel is chartered. The
documentation of ownership must meet the requir ements
of section 13 - 241-5(c).
ABona fide fishing tournamento means a
tournament sponsored by a boat club, fishing club or
yacht club, or a business or non - profit organization
formed for the primary purpose of sponsoring a fishing
tournament where participation is invited from the
general public.
ABusinesso includes all professions, tr
occupations, and callings carried on for a profit or
livelihood, every kind of commercial enterprise, and
the operation of games, machines, or mechanical
devices
AChairpersonod means the chairperson of
of land and natural resources of the State of Hawaii
or the chairperson's duly authorized representative or
subordinate.

ACI vil uni ono means a union between two
individuals established pursuant to chapter 572B,
Hawaii Revised Statutes.

ACi vil wunion partnero means an individu

a party to a civil union established pursuant to
chapter 572B, Hawaii Revised Statutes.
ACoast Guardo means the United States C
Guard.
ACommercial activityo m@ans the use o
activity for which compensation is received by any
person for goods or services or both rendered to
customers or participants in that use or activity.
Display of merchandise or demanding or requesting
gifts, money, or services, shall be considered a
commercial activity.
"Commercial manta ray viewing operation" means an
activity where an operator carries passengers for hire
or brings participants into the water, or both, to
engage in manta ray viewing at areas where a point




source of illumination is use d to specifically attract
plankton.

"Continuous manta ray viewing operations" means
having conducted at least one commercial manta ray
viewing operation per week.

AContrivanceo me amaleohjecyor ma n
artificial arrangement not used or intended to be used
for transportation which may be floated upon or
suspended with in or on the water.

ADepartment 0 means the department of | a
natural resources of the State.

" Manta ray viewing zone" means a n area where
manta rays are intended to be viewed, whether
commercially or non - commercially.

ADi nghyo means a small open boat under

feet in length, carried on or towed by a larger boat
or yacht; it may be propelled by oars, sails or an
outboard motor.
ADor mant vessel 0 means a vessel or cont
other than a houseboat, that has not been navigated
from or has not vacated an assigned mooring or
facility within or offshore of a state small boat

harbor at least once within a ninety - day period, or
cannot be made seaworthy upon thirty days' notice to
the own er.

"Excessive topside lighting" means any point
source of illumination from a vessel shining into the
water that emits more than one thousand lumens.
AFirmo includes a business organizati on
sole proprietorship, partnership or corporation which
i s licensed to engage in or conduct business in the
State.
"Fishing" means the same as defined in section
187A- 1, Hawaii Revised Statutes.

AHar bor residento meansowhdne owner, CO
spouse of each, and their legal dependents authorized
by the department t o reside on board a vessel used as
the principal habitation of the owner.

AHIi ghwayo means fistreeto as defined in
section,

AHouseboat o means any vessel which is f

use as a permanent or temporary place of habitation,



and is either stationary or to be moved by oars,
sweeps, or towing.

Al mmedi ate familyd means any person and
her spouse and dependent children under twenty - one
years of age.

ALauncho means a small mot or boat that i
that has the forepart of the hull covered.

ALegal mnddeepret 0 means any of the foll owing

persons who are dependent upon a permittee for all or
a substantial portion of the person's living expenses:
(1) Spouse;
(2) A son or daughter who is
(A) Unmarried and under eighteen years;
(B) Unmarried and under twenty y ears if a full -
time student at a high school, business school, or
technical school, or unmarried and under twenty - two
years if a full - time undergraduate student at a
college; or
(C) Unmarried and physically handicapped so as to
be incapable of self - support;
(3) A parent or grandparent if physically
handicapped so as to be incapable of self - support; or
(4) A grandchild, brother, or sister under
eighteen years of age.

ALegal ownero includes a person who hol
unencumbered title to a vessel or is a secured party
under a security interest for the vessel.

ALengthod means Avessel l engtho as defin
section.

"Live boating" means navigating a mobile
motorized vessel in support of watersport activities,

including, but not limited t 0, swimming, free diving,
snorkeling, and SCUBA diving.
ALIi ving aboardo means the substanti al u

vessel as a place of abode, dwelling, living quarters,
or residence, including, but not limited to, the
regular use for such purposes during weekends.
"Manta ray" means any Elasmobranch fish in the
genus Manta or Mobula .
"Manta ray viewing hours" means the time period
beginning at 1600 hours (4:00pm) and ending at 0400
hours (4:00am) of the following day.




"Manta ray viewing zone campfire" means the
intende d gathering point for in - water participants to
view manta rays.

"Marine life" means the same as defined in
section 187A - 1, Hawaii Revised Statutes.

AMoor o means to secure a boat by making
with cables, lines or anchors.

AMoori ngo means a hddngawsselihor
place, when an anchor, concrete block or similar
device is placed or dropped on submerged land with a
rope or chain attached to a buoy to which the vessel

is attached.
AMooring devicedo means the use of a buo
by rope or chain t 0 a permanently placed weight or

structure situated within a submerged land area and to
which a vessel can be made permanently or temporarily

secured.
AOwner 0o shall be synonymous with the wo
owner o as defined in this section.

APar ko or 0pa raksihegandinghe a
vehicle, whether occupied or not, otherwise than
temporarily for the purpose of and while actually
engaged in loading or unloading merchandise or
passengers.

APassengerodo means every person carried
vessel other than:

(1) The  owner or the owner's representative;

(2) The operator;

(3) Bona fide members of the crew engaged in the
business of the vessel who have contributed no
consideration for their carriage and are paid for
their services; or

(4) Any guest on board a vessel whi ch is being
used exclusively for pleasure purposes who has not
contributed any consideration, directly or indirectly,
for the guest's carriage.

APersonodo means any individual, firm, pa
corporation, trust, association, joint venture,
organization, institution, or any other legal entity.

APer sonal partnero is an individual con
be a fpersonal partnero of the principal h

permittee who is not a relative by biology or adoption



to the principal habitation permittee. While living
togethe r on the vessel, the principal habitation
permittee and personal partner shall not have a
landlord - tenant relationship.

APramo means a small |l i ght weight nearly
bottomed boat with a broad transom and usually square -
bow often used as a dinghy.

APrincipal owner o means a person whose
appears on a certificate of number or who is named as
managing owner of a Coast Guard documented vessel.

"Propeller guard" means (1) an after - market
physical barrier including a cage, screen, vane guard,
shroud, ring, deflector, or similar technology that is
designed to be installed surrounding a vessel's
propeller for the purpose of protecting the propeller
from damage or protecting marine life and persons from
injury; or (2) a propeller that is manufactured to
i ncorporate a physical barrier or rounded leading
blade edges as a design feature for the purpose of
protecting the propeller from damage or protecting
marine life and persons from injury.

"Rafting" means tying up or otherwise attaching

one vessel to anothe r vessel that is already attached
to a mooring or similar device, or is anchored.
AReci procal beneficiaryo means two adul

parties to a valid reciprocal beneficiary relationship
and meet the requisites for a valid reciprocal
beneficiary relationsh ip as set forth in chapter 572C,
Hawaii Revised Statutes.

ARegul ar permitteed means a person hol d
valid regular mooring permit.

ARoadwayo means that portion of a stree
highway improved, designed, or ordinarily used for
vehicular travel, exclusive of the berm or shoulder.
In the event a highway includes two or more separate
roadways, the term firoadwayo shalll refer t
roadway separately but not to all such roadways
collectively.

ARul eso means the rules governing smal/l
harbors as set forth i n this part.

ASCUBAO me adcentaises Lnderwater breathing
apparatus.
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ASmal | boat harboro means those harbors
portions of harbors, and any interest in property,
whether real, personal, or mixed connected therewith
under the care and control of the d epartment, which
are, as described in section 200 - 9, Hawaii Revised
Statutes, as constructed, maintained, and operated for
the primary purpose of promoting recreational boating
activities and the landing of fish.
ASpoused mMeans a marriage g@artner, reci
beneficiary, or civil union partner of an individual.
AStandodo or fAstandingo means the halting
vehicle whether occupied or not, otherwise than
temporarily for the purpose of and while actually
engaged in receiving or discharging passengers.
i St at means the State of Hawaii.
AiStay aboardo or Astaying aboardd means
or persons aboard any vessel with prior notice to the
department or a stay aboard permit between the hours
of 12:00 midnight and 6:00 A.M., while the vessel is

moored in a state sm all boat harbor or offshore
mooring area.
AStopo or Astoppingo, when prohibited,

halting, even momentarily, of a vehicle, whether
occupied or not, except when necessary to avoid
conflict with other traffic or in compliance with the
directions of a police officer or traffic control sign
or signal.
AStreeto means the entire width between
lines of every way publicly maintained in any small
boat harbor when any part thereof is open to the
public for purposes of vehicular traffic.
"Subsurface  vessel lighting" means any source of
illumination affixed, whether temporarily or
permanently, to the submerged part of a vessel's hull.

ATahit. moor 0 means the mooring of a ve
one end of the vessel is moored by a rope or chain
attached to a buoy that is attached to a pile or

device that includes, but is not limited to, an

anchor, concrete block or similar device placed or
dropped on submerged land. The other end of the vessel
is moored to the facility that includes, but is not

limited to, breakwa ters, catwalk, piers, and docks
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where direct access can be made from the facility to
the vessel either by gangway, plank, or stepping onto

the vessel.
"Take", when in relation to marine life, means
the same as defined in section 197 - 1, Hawaii Revised
Statu tes.
ATemporarily assigned bertho means a be

is allocated to a permittee by a valid temporary
mooring permit for interim use of the facility.
ATemporary mooringo means mooring pursu
temporary use permit. Calculation of the allowable
period for temporary mooring shall include cumulative
days moored with and without a permit.
ATemporary permitteed means a person ho
valid temporary mooring permit for the interim use of
a berth or offshore mooring.

ATender o means a dinghy ohrused | arger | au
to carry persons and supplies to and from large
vessels.

ATransient vessel 0O means any vessel vis

State for a period of less than ninety days.
AUnassigned berthod means a berth that i
assigned to a permittee by a regular mooring permit.
AUse permito means the authorization by
department to utilize state boating facilities,
offshore mooring areas, offshore mooring and state
ocean waters.
AVacati ond means a period spent away fr
business in travel or recreation.
AVehi cl e 6sevay denice in, upon, or by
which any person or property is or may be transported
or drawn upon a highway, but excludes mopeds, devices
moved by human power, or devices used exclusively upon
stationary rails or tracks.
AVessel 06 means all demtercraftpt i on of
used or capable of being used as a means of
transportation on or in the water.
AVessel carrying passengers for hireo m
vessel which is used for the carriage of any person or
persons for a valuable consideration whether directly
orindir  ectly flowing to the owner, charterer,
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operator, agent, or any person who has a lien on the
vessel.
AVessel | engtho metwnendmdasrementd
of a vessel, taken over the deck, parallel to the
waterline from the foremost part of the bow to the
afterm ost part of the stern; provided that hull
platings, plankings, and extensions aside from the
hull proper, such as bowsprit, are not to be included
in the measurement; provided further that an open - type
vessel or one with a cockpit shall be measured as if a
complete deck existed at the upper level of the hull.
AVessel |l ength overall 6 means the dista
between the fore - and - aft extremities of a vessel
including hull platings, plankings and any extensions
beyond the hull proper, such as bowsprit, bumpkin,
stee ring device, or other extensions.
AVessel used as a place of principal h a
means a vessel on which any person remains overnight
ninety times or more in a calendar year while the
vessel is moored in a state small boat harbor.
AVi siting vVves s elvasselrhavengiasmooring
within the State and temporarily moored in another
state small boat harbor. [Eff 2/24/94; am 4/27/02; am
6/16/03; am and comp 12/7/13 ;am and comp
] (Auth: HRS 88200 -2,200 -4,200 -10,200 -22,200 -
24) (Imp: HRS 88200 -2,200 -4, 200-9,200 -10,200 -22,
200- 24)

8813-230-9t0 13 -230-19 (Reserved)

SUBCHAPTER 2

DETERMINATION OF RESIDENCY

8§13-230- 20 Purpose. The purpose of this
subchapter is to provide a procedure whereby a
determination of residence status shall be made for
all persons who own a vessel moored in a state small
boat harbor or who apply for such moorage to assure

13



that they are assessed the prope r fees and charges as
established by these rules; to provide appeals

mechanism for those persons who believe their

residency classification is in error; and to provide

sanctions for misrepresentation by a petitioner. [Eff
2/24/94; comp 12/7/13; comp ] ( Auth:
HRS 88200 - 2,200 -4,200 -10) (Imp: HRS 88200 -2,200 -4,
200- 10)

813- 230- 21 Definitions. For the purpose of this
subchapter:

AAdul tdo means a person who has reached
ADependent 0 means those persons who are
as dependents by law, e.g., a spouse or minor child,
or who are defined as dependents under Internal
Revenue Service regulations or by the Armed Forces of
the United States.
AGuardi and means a person invested by a
law with the power, and charged with the duty, of
taking care of the person and of managing the property
of that person.
AHanai 0 means a child who is taken perm
be reared, educated, and loved by someone other than
natural parents -- traditionally a grandparent or
other relative. The child is given outright; natural
parents renounce all claims to the child. Usually the
child is given at infancy.
AHearing officero means a person appoin
chairperson to hear appeals concerning the
determination of residency status.
AMaj orityo means the agesestpreci fied und
577- 1, Hawaii Revised Statutes.
AMIi nor o means a person who has not reac
majority.

ANonresidento means a person who is not
resident of the State of Hawaii.

AParento includes | egal guardian and | e
adoptive parent, except where the guardian ship or

adoption was acquired primarily to obtain resident
status for the ward or adopted child. It shall also
include a person who can legally claim an unmarried
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minor as a dependent for federal income tax purposes,
but only when such person has been in | oco parentis to
the minor for the twelve - month period immediately
preceding the residence determination date.
AResi denceodo or fAresidence statuso
combination of physical presence in a place and the
intent to make such place one's permanent home.
AResindgyg determination dateo means:
(1) The date a person applies for a use permit
or for application renewal,
(2)  The date of issuance or renewal of a use
permit;
(3)  The date the department makes a residency
status determination following the receipt
ofa completed questionnaire submitted by a
person classified as a nonresident pursuant
to the provisions of section 13 - 230- 27; or
(4)  The date of a hearing officer's decision on
a petition submitted to the department as
prescribed in section 13 -230-28. [Eff
2/ 24/94; amand comp 12/7/13; comp
] (Auth: HRS 88200 -2,200 -4,200 -10)
(Imp: HRS 88200 -2,200 -4,200 -10)

813-230- 22 Twelve - month rule. (a) Status as a
Hawaii resident must be acquired, and not subsequently
lost at least twelve months prior to the resid ence
determination date to avoid payment of the
nonresidence fee differential prescribed in section
200- 34 Hawaii Revised Statutes. This twelve - month rule
also applies to the person whose residency is
determined by the fact of residency of another.

(b)  While residency shall be lost if it is
interrupted during the twelve months immediately
preceding the residence determination date, resident
status derived from two or more successive periods of
domicile in Hawaii may be joined together to compute
the twel ve- month period. [Eff 2/24/94; amand comp
12/7/13; comp ] (Auth: HRS 88200 -2,
200-4 200- 10) (Imp: HRS 88200 -2,200 -4,200 -10)

15



§13-230- 23 Indications of residence. Because
determination of residence in Hawaii requires a
finding of subjective fact (int ent to make a permanent
home) as well as of objective fact (and physical
presence), the following objective indications of a
person's intent will be considered when determining
the person's status. No single index is decisive.
(1) Primary indications.
(A)  Voter registration in Hawaii.
(B)  Voting in Hawaii.
(C) Possession and use of Hawaii motor
vehicle license plates.
(D) Payment of Hawaii personal income tax.
(E) Presence of spouse, children, and other
close relatives in Hawaii.
(2) Secondary indications.
(A)  Membership in voluntary organizations
in Hawaii.
(B) Licensing from the State for
professional practice.
(C) Carrying on of a business or the
holding of a position in Hawaii.
(D)  Ownership of residential property or
continuous letting of an apartment o
lease basis in Hawaii. [E ff 2/24/94;
comp 12/7/13; comp
(Auth: HRS 88200 -2,200 -4,200 -10)
(Imp: HRS 88200 -2,200 -4,200 -10)

813-230- 24 Rules of construction. The following
rules of construction shall be applied in all cases:

(1) Residence in Hawaii and residence in another
place cannot be held simultaneously.

(2)  Presence in Hawaii primarily to attend an
institution of higher learning does not
create resident status.

3) Resident status, once acquired, will be lost
by future voluntary actions of the resident
inconsistent with such status. However,
Hawaii residence will not be lost solely

16
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because of absence from the State while
employed in the service of the United
States, while engaged in navigation, or
while a student at any institution of
lea rning.  [Eff  2/24/94; comp 12/7/13; comp
] (Auth: HRS 88200 -2,200 -4,
200- 10) (Imp: HRS 88200 -2,200 -4,200 -10)

813-230- 25 Particular categories. (a) Adults. The
resident status of every adult shall be established by
the adult's own acts and intentions and shall not be

derived from any other person, except as specifically
provided otherwise in these rules.

(b)
(1)

(@)

3)

(4)

Minors.

Unemancipated minor. The residence of an
unemancipated minor is the residence of the
minor's father, if living, or the residence

of t he minor's mother, if the father is
deceased.

Divorced parents. If the parents of an
unemancipated minor are divorced, the

minor's residence is that of the person to

whom the minor's custody has been awarded by
the court. If no award of custody has bee n
made, the minor's residence is that of the
father. However, if the minor maintains the
minor's primary abode with the parent not
having legal custody, residence of the minor

is determined by that parent with whom the
minor's primary abode is maintained.
Separated parents. If the parents of an
unemancipated minor are separated, without a
divorce having been granted or custody award
having been made, the minor's residence is
that of the father if the minor is not

living with either parent. If the minor

maintains primary abode with a parent, the
minor's residence is the residence of that
parent.

Death of a parent who had custody. The
residence of an unemancipated minor becomes
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that of the surviving parent upon the death
of the parent who had the minor 'S custody.

5) Both parents deceased. If both parents are
deceased, the residence of the unemancipated
minor remains that of the last parent to die
until changed by court order. Upon court
appointment of a guardian for the minor, the
residence of the mino r becomes that of the
guardian.

(6) A nonresident unemancipated minor attending
an institution of higher learning outside of
Hawaii or on active duty with the United
States Armed Forces, whose parents become
residents of Hawaii, and who would reach
majorit y before deriving Hawaiian residence
from the minor's parents' new status, may be
classified as a resident for fee purposes
when the minor's parents have completed
twelve consecutive months of residence;
provided that such classification will be
lost if ac tions inconsistent with resident
status are taken after leaving such
institution or discharge from the military
(e.g., failure to promptly make a home in
Hawaii).

(7) If an unemancipated minor's parents lose
their Hawaii residence, the minor will be
classi fied as a nonresident at the next
residence determination date. However, if
the parents' change of residence is due to
obedience to active - duty military orders,
the minor shall continue to pay only
resident fees and charges as long as one of
the minor's pa rents remain on active duty
and in a Hawaii resident status.

(8) Emancipated minors. An emancipated minor
shall be considered an adult for purposes of
residence hereunder. The following shall
constitute indications of emancipation, no

one of which is contr olling:
(A)  Financially independent or self -
supporting.
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(B)  Subsistence not provided by parent or
legal guardian.
(C)  Prior military service.
(D)  Other primary and secondary indications
of residence enumerated under section
13- 230- 24.
(E)  Any other conduct inconsistent with
parental control and custody.
(9) Hanai. A person may base the person's
residency on that of other than the parent
or legal guardian, provided that the
relationship between the person and the
person or persons other than the parent or
legal guardian is that of AfAhanai 0.
(c) Aliens. In addition to all other
requirements herein, an alien shall be classified as a
resident only upon the alien's admission to the United
States for permanent residence (immigration visa).
Residence of a minor alie n can only be derived from
another person (e.g., a parent) when both that person
and the minor achieve resident status.
(d) Military personnel. Service in the armed
forces of the United States shall not of itself negate
establishment of residence in Hawaii . For instance, a
nonresident member of the United States Armed Forces
whose last duty station is in Hawaii and who does all
other things necessary to establish a bona fide
Hawaiian domicile, including discharge from the
military in Hawaii, may be classifi ed as a resident.
In addition, a person who establishes a Hawaiian
domicile but who enters the military service prior to
the expiration of twelve months from the date of such
establishment may add the period of the person's
military service on to the forme r period to satisfy
the twelve - month rule.
(e) Married persons and persons in other legal
relationships. A married person or reciprocal
beneficiary or civil union partner may establish
resident status, either on the basis of indications of
residence, or on the basis of the indications of
residence of the person's spouse. However, the person
must clearly state intent to make Hawaii the person's
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permanent residence. For purposes of the liveaboard

fee, the person holding a principal habitation permit

may rely  on the residency indications of a personal

partner who lives on board the vessel. [Eff 2/24/94;

am and comp 12/7/13; comp ] (Auth:
HRS 88200 - 2,200 -4, 200 -10) (Imp: HRS 88200 -2,200 -4,
200- 10)

§13-230- 26 Determination of residence procedure.

(@) These rules establish a fee structure in which
nonstate residents in specified instances shall pay an
application and permit fee differential. Therefore,
any person seeking to be classified as a Hawaii
resident for fee purposes shall, at the time of
application for or prior to being issued a permit,
complete and submit to the department a questionnaire
provided by the department designed to elicit facts
which will aid the department in determining the
applicant's resident, nonresident, or Armed Forces
status. Th e applicant shall answer all pertinent
guestions and shall attest to the truth of the answers
with the applicant's signature. The department may
also require the applicant to produce certified copies
of documents or other relevant proof as may be
necessary for the determination of residency status.
(b) A nonresident who believes that the
nonresident's residency status has changed so that the
nonresident has achieved Hawaii residency status may
seek reclassification as a resident by submitting a
completed qu estionnaire as prescribed in subsection
(a) on or following the date the nonresident believes
that the change in residency status occurred. [Eff
2/24/94; comp 12/7/13; comp ] (Auth:
HRS 88200 - 2,200 -4, 200 -10) (Imp: HRS 88200 -2,200 -4,
200- 10)

813- 230- 27 Permittee required to report change in

residence. A resident permittee who subsequently takes
up residence outside of the State and continues to
moor the permittee's vessel in a state small boat
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harbor shall advise the department in writing within

seve n days of the permittee's change of residence. In

such a case, nonresident fees and charges shall be

payable following the change of residence. A permittee

who intends to assume residence outside of the state

or relocate to another island yet retain a perm itted
vessel and assigned mooring shall cause all applicable

harbor use permits to be revised to identify the

individual that agrees to assume the vessel owner's

obligations under the use permit and these rules

during the period of the permittee's absence. This
individual shall reside on the same island that the

vessel is moored. [Eff 2/24/94; am and comp 12/7/13,;
comp ] (Auth: HRS 88200 -2,200 -4,200 -

10,200 -22,200 -24) (Imp: HRS §§200 - 2,200 - 4,200 - 10,
200- 22, 200 - 24)

813-230- 28 Appeals. (a) Classification as a
nonresident by the department may be appealed by the
aggrieved person by filing a petition for a
declaratory ruling in accordance with section 13 -1-27.

(b) No petition for appeal shall be accepted by
the department unless:

(1) The petit ioner has paid the nonresident fees
and fees and charges and filing fee for
residency status appeal.

(2)  The petitioner has submitted with the
petition documentary evidence tending to
establish that the petitioner has, for a
period of twelve months prior t o the
residency determination date, been
physically present in the State of Hawaii
with the intent to make Hawaii the
petitioner's home. The documentary evidence
to be furnished shall support the claim of
residency by establishing acceptable indicia
of res idency as provided under section 13 -
230- 23.

3) The petition is filed with the department
within thirty days following receipt by
certified mail, return receipt requested, or
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personal delivery, as the case may be, of
the department's determination of the
petitioner's nonresident status.

(c) The petition shall be signed by the

petitioner. The petition shall be filed at any
division of boating and ocean recreation district
office on or before the thirtieth day following
receipt by certified mail, return recei pt requested or
personal delivery, of the department's determination
of the petitioner's nonresident status. The district
manager receiving the appeal shall promptly forward it
to the administrator of the division of boating and
ocean recreation.
(d)  The a dministrator of the division of boating
and ocean recreation shall promptly review any
petition filed with the department and take
appropriate action as follows within fifteen days
after the filing of the petition:

(1)  Return the petition to the concerned
district manager if the administrator of the
division of boating and ocean recreation
determines the petition should not have been
accepted under subsection (b) with an
explanation of the basis for rejection, a
copy of which shall be forwarded to the
petit ioner,

(2)  Reverse the department's prior determination
that the petitioner is a nonresident if the
administrator of the division of boating and
ocean recreation determines that the
petitioner has submitted adequate proof that
the petitioner is a resident of the State of
Hawaii; or

3) Forward the petition to the chairperson for
a declaratory ruling in accordance with
section 13 - 1- 27.

(e) The nonstate resident fee differential and

filing fee for residency status appeal shall be

promptly refunded if the depa rtment reverses the
determination of nonresident status, as provided in

section 13 - 234-24. [Eff 2/24/94; am and comp 12/7/13;
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comp ] (Auth: HRS 88200 -2,200 -4,200 -
10) (Imp: HRS 88200  -2,200 -4,200 -10)

813-230- 29 Misrepresentation. It is a violation
of these rules for any person to misrepresent any fact
upon any form or document intended for or used in
determination of resident status for fees and charges
purposes or for any person to misrepresent any fact at
an appellant hearing hereunder. " [Eff 2/24] 94; am and
comp 12/7/13; comp ] (Auth: HRS 88200 -
2,200 -4,200 -10)(Imp:HRS 88200 -2,200 -4,200 -10)
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2.

Chapter 13

- 256, Hawaii Administrative Rules,

is amended and compiled to read as follows :

"HAWAII ADMINISTRATIVE RULES

TITLE 13

DEPARTMENT OF LANDAND NATURAL RESOURCES

SUBTITLE 11

OCEAN RECREATION AND COASTAL AREAS

PART Il

OCEAN WATERS, NAVIGABLE STREAMS AND BEACHES

CHAPTER 256

OCEAN RECREATION MANAGEMENT RULES AND AREAS

Subchapter 1

Historical note

§13-256-1
§13-256-2
§13-256- 3
§13- 256- 4

§13-256-5
§13- 256- 6
§13-256-7
§13-256-8

§13-256-9
§13-256- 10
§13-256- 11
§13-256-12
§13-256- 13
§13-256- 14

General Provisions For The Ocean
Recreation Management Pl an

Purpose and Scope

Interpretation

Commercial operator permit requirements
Commercial Vessel and water sports
equipment registration requirements
Commercial use permits; public auction
Transferability of commercial use permits
Business transfer fee

Owner required to report change in
ownership, address , and other changes
Insurance

Revocation

Fees

Gross receipts

Mooring of rafts and platforms

Safety and enforcement
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813-256-15 Commercial vessel shoreline access
813-256-16  Thrill craft operations; general

provisions
813-256-17 Recreational thrill craft operations
813-256-18 Commercial thrill craft o perations,

commercial high speed boating and water
sledding operations

813-256-19 Parasailing activities

§13-256-20 Windsurfing

813-256-21  Ultralight and experimental float equipped
aircraft

8§13-256-22  Tow- in surfing

813-256-23 Oahu Tow - in surfing areas

813-256-24 Kauai Tow - in surfing areas

813-256-25 Maui Tow - in surfing areas

813-256-26 Manta ray viewing

8813- 256- 27 to 13 - 256- 30 (Reserved)

Subchapter 2 North Shore Kauai Ocean Recreation
Management Area

Historical note

813-256-31  Definition

813-256-32 Commercial Operator Licensee experience
requirements

813-256-33  Priority and procedures in the issuance of
commercial vessel permits

813-256-34 Review, acceptance, or rejection of the
application

813-256-35 [ Ownerreguired-toreportchangein———
ownership, ad  dress and other changes |
Repealed

813-256-36 Repealed

813-256-37 Fees

813-256-38  Anini Beach ocean waters

813-256-39 Hanalei Bay ocean waters, general
restrictions

813-256-40 Haena ocean waters, general restrictions

813-256-41  Na Pali Coast ocean waters, g eneral
restrictions

8813-256-42t0 13 -256-49 (Reserved)
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Subchapter 3 South Shore Kauai Ocean Recreation

§13- 256- 50
§13-256-51
§13- 256- 52
§13- 256- 53
§13- 256- 54
§13- 256- 55
§13- 256- 56

Management Areas

Definition

Hanamaulu Bay restricted zones
Nawiliwili Bay restricted zones
Nukumoi restri cted area
Koloa Landing restricted area
Salt Pond Park restricted area
Wailua River restricted area

8813-256-57t0 13 -256-59 (Reserved)

Subchapter 4 North Shore Oahu Ocean Recreation

§13- 256- 60
§13- 256- 61
§13- 256- 62
§13- 256- 63

§13- 256- 64
§13- 256- 65

Management Area

Definition

Haleiwa Restricted Zones

Repealed

Sharks Cove, Three Tables Point, and
Waimea Bay ocean waters

Sunset Beach Restricted Area
Kawela Bay Restricted Area

8813-256- 66 t0 13 - 256- 70 (Reserved)

Subchapter 5 Windward Oahu Ocean Recreation

§13-256-71
§13- 256- 72
§13-256-72.1
§13-256- 73
§13-256-73.1

§13-256-73.2
§13-256-73.3
§13-256-73.4

Management Area

[ Befinitton——] Definitions

Kualoa Water Restricted Zones
Kualoa waters restricted zones permit
Kaneohe Bay Ocean Waters

Kaneohe Bay ocean waters commercial use

permits

Large full service permit restrictions
Small full service permit restrictions
Small full service permit restrictions
without thrill craft, water sledding,
and high speed towing activities
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§13-256-73.5
§13-256-73.6

§13-256- 73.7

§13-256-73.8
§13-256-73.9
§13-256- 73.10
§13-256-73.11

§13-256- 73.12

§13- 256- 73.13
§13- 256- 74
§13-256- 75
§13-256- 76
§13- 256- 77

Large snorkel tour permit restrictions

Small sail/snorkel tour permit

restrictions

Glass bottom boat tour permit

restrictions

Replacement vessels size restrictions
Shuttling restrictions

Permit Issuance

Temporary mooring of vessels authorized
for commercial use in Kaneohe Bay at
Heeia Kea small boat harbor

Kaneohe Bay ocean waters commercial use
permit revocation

Ahu o Laka safety zone

Kailua Ocean Waters Restricted Zones
Waimanalo Ocean Waters Restricted Zones
Makapuu Ocean Waters Restricted Zones
Kaneohe recreational thrill craft zone

8813-256-781t0 13 - 256- 85 (Reserved)

Subchapter 6 South Oah u Ocean Recreation

§13- 256- 86
§13- 256- 87
§13-256- 88
§13- 256- 89
§13-256- 90
§13-256-91
§13-256- 92
§13-256- 93

§13-256- 94
§13-256- 95

§13- 256- 96
§13- 256- 97

Management Areas

Definition

Hanauma Bay Restricted Zone

Maunalua Bay Restricted waters

Waialae - Kahala Restricted Areas
Diamond Head Restricted Area

Waikiki Ocean Waters Restricted Zones
South Shore Parasail Area

Kahakaaulana Islet (Harris Is.) Commercial
Zone

Reef Runway Zone

Koko Head and Makapuu commercial high
speed boating zone

Ke'ehi Lagoon canoe racing zone

Ke'ehi Lagoon competitive water ski zone

8813-256-981t0 13 - 256- 105 (Reserved)
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Subchapter 7

§13- 256- 106
§13- 256- 107
§13- 256- 108
§13-256- 109
§13-256- 110
§13-256- 111
§13-256- 112

§813-256- 113 to 13

West Maui Ocean Recreation
Management Areas

Definition

Napili Bay Restricted Area

Lahaina - Kaanapali Offshore Restricted
Kaanapali Commercial Thrill Craft Areas
Olowalu Beach Restricted Area

Kaanapali commercial water sledding zone
Maui Humpback whale protected waters

- 256- 115 (Reserved)

Subchapter 8 South Maui Ocean Recreation
Management Area
813-256-116 Definition

§813-256-117to 13

Subchapter 9

§13-256- 126
§13- 256- 127
§13-256-128
§13-256- 129
§13-256- 130

§813-256- 13110 13

Subchapter 10

§13-256- 140
§13- 256- 141
§13- 256- 142
§13- 256- 143

§813- 256- 144 to 13

- 256 - 125 (Reserved)

North Maui Ocean Recreation
Management Area

Definition

Hookipa Restricted Zones

Baldwin Park - Paia Bay Restricted Area
Papa'ula Point Restricted Zone

Kanaha Beach Park Restricted Zones

- 256 - 139 (Reserved)

East Hawaii Island Ocean Recreation
Management Area

Definition

Hil o Bay Recreational Thrill Craft Zone
Waiakea Access Corridor

Puhi Bay - Leleiwi Point Restricted Zones
- 256 - 149 (Reserved)
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Subchapter 11

§13- 256- 150
§13-256- 151
§13- 256- 152
§13- 256- 153

§13- 256- 154
§13- 256- 155
§13- 256- 156
§13- 256- 157
§13- 256- 158
§13-256- 159
§13- 256- 160
§13-256- 161
§13-256- 162
§13- 256- 163
§13- 256- 164
§13- 256- 165

West Hawaii Island Ocean Recreation
Management Area

Definition

Honaunau Bay Swimming Zone

Kahaluu Bay Swimming Zone
Kalaepaakai Point Commercial Thrill Craft
Zone

Oneo Bay Swimming Zone

Kailua Bay Boating Zone

Kailua Pier Restricted Zones

Honokohau Swimming Zone

Kua Bay Swimming Zone

Kahuwai Bay Restricted Zone

Kiholo Bay Speed Zone

Anaehoomalu Bay Restricted Zones
Makaiwa Bay Swimming Zones

Hapuna Bay Swimm ing Zone

Kaunaoa Bay Restricted Zones

Makako Bay Manta ray viewing Zone

§13- 256- 166

Kaukalaelae Point Manta ray viewing

Zone

8813-256- 167 to 13 -256- 175 (Reserved)
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SUBCHAPTER 1

GENERAL PROVISIONS FOR THE OCEAN RECREATION MANAGEMEN
PLAN

Historical note. [ This chapter is based onthe
October 1, 1988, and as amended thereafter bythe
Department-of Franspertation, Harbors Divisioh————| The
administrative jurisdiction for recreational boating
and related vessel activities was transferred from the
Department of Transportation, Harbors Division, to the
Department of Land and Natural Resources, Division of
Boating and Ocean Recreation, effective July 1, 1992,
in accordance wit h Act 272, SLH 19 91. [Eff 2/24/94; am
and comp ]

813-256-1 Purpose and Scope. (a) The purpose of
these rules is to reduce conflicts among ocean water
users, especially in areas of high activity. The
department has designated ten "Ocean Recreation
Management Areas", which are described in subchapters
2 through 11[ ] of this chapter.

(b)  All other waters of the [ state—]| State within
three thousand feet seaward of the base line of the
territorial sea are established as non - designated

ocean recreation management areas subject to this

chapter. [Eff 2/24/94; am and comp ]
(Auth: HRS 88200 -2,200 -3,200 -4)(Imp: HRS 88200 - 2,
200- 3,200 -4)

813- 256- 2 Interpretation. (a) If any section of
[ theserules——] this chapter is inconsistent with any
law of the State of Hawaii, [ or] any laws of the
United States, or any rule[ +] or standard established
pursuant to federal law, the State law o r federal law,
rule , or standard shall govern. Nothing contained in

[ theserules——] this chapter shall be construed to limit
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the powers of any department or agency of the |
State.

(b) [ Fheserdles—| This chapter shall be
construed liberally, consistent with the purpose
stated in section 13 -256- 1.

(c) In areas designated for a specific use, if
another use is not specifically restricted, that use
is presumed to be allowed in addition to the use for

state. |

which the area i s designated, unless otherw ise
prohibited by this chapter. [Eff 2/24/94; am and comp
] (Auth: HRS88200 - 22,200 - 24) (Auth:

HRS §§200 - 22, 200 - 24)

813- 256- 3 Commercial operator permit

requirements. (&) All operators of commercial vessels,

water craft or water sports equipment shall apply for

a commercial operator permit or where applicable a
catamaran registration certificate to be issued by the
department, except for those operating out of a state

commercial harbor or Kewalo Basin. The applicant for

such permit shall comply with the applicable

provisions stated in sections  13-231-50to 13 -231-70.

(b) The department may establish and maintain a
Recreation Advisory Committee of not less than three
for each recreation management area as defined in this
chapt er to review and make recommendations for
commercial use permits or catamaran registration
certificate to be issued by the department. The
department shall consider the recommendations of the
Advisory Committee, but is not bound by the
recommendations. Mem  bers of the Recreation Advisory
Committee shall have not less than three years of

experience in their area of specialty. [Eff 2/24/94;
am ; comp ]
(Auth: HRS 88200 -22,200 -24) (Imp: HRS 88200 -22,200 -
24)

813- 256-4 Commercial Vessel and water sport S
equipment registration requirements. (a) All
commercial vessels, water craft , Or water sports
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equipment shall be registered with the department for
commercial use [ ir-compliance-with-Seetions————| pursuant
to sections 13-251-36 to13 -251-52.
(b) Commercial use permits issued by the
department for commercial vessels operating from state
harbors or boating facilities are exempt from the
requirements of this section. [Eff 2/24/94 ; am and
comp ] (Auth: HRS88200  -2,200 -3,200 -4)
(Imp: HRS 88200 -2,200 -3,200 -4)

813-256-5 Commercial use permits; public auction.

(&) Unless otherwise provided by law, all commercial
use permits issued by the department under this

chapter for thrill craft or parasail operations may be
made at public auction under sealed bid after public
notice.

(b) Before any prospective bidder is entitled to
submit a bid for a commercial use permit, the
prospective bidder shall, not less than six calendar
days prior to the day designated for opening bids,
give written notice of its intention to bi d to the
officer charged with issuing the commercial use
permits. Each prospective bidder shall submit answers,
under oath, to questions contained in a guestionnaire,
provided by the department, setting forth a complete
statement of the experience, competence and financial
standing of the prospective bidder. The names and the
number of persons who have submitted a notice of
intention to bid shall not be divulged. Information
contained in the answers to the guestionnaire shall
remain confidential, and any government officer or
employee who knowingly divulges or permits to be
divulged any such information to any person not fully
entitled thereto shall be fined not more than | $250-]
$1,000 . A questionnaire so submitted shall be returned
to the bidder aft er having served its purpose.

(c) Advertisement for bids. Publication of a
call for tenders shall be made not less than three
times on not less than three different days in a
newspaper of general circulation printed and published
within the State and in a newspaper of general
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circulation published in the county in which t he
designated area is located. The first publication
shall be not less than three weeks prior to the date
designat ed for the opening of tenders. Notice of the
call for tenders shall contain the following:
(2) Location where the bid questionnaire is
available;
(2) Time and place of the opening of tenders;
3) General description of the designated area,;
4) Specific use for which the commercial use
permit is intended; and
(5)  The upset price a s established by the
department. Unless a higher amount is
specified for a specific commercial use
permit the annual upset price small be
$900 .00 which is the monthly charge of
$75.00 . If the commercial use permit is
located within an area which requires | ess
than twelve months of operation, the upset
price shall be adjusted accordingly.
(d)  All bids shall be sealed and delivered to
the officer advertising therefor and shall be opened
by the officer at the time and place to be stated in
the call for tenders which time shall not be less than
ten days after the last publication, in the presence
of all bidders who attend, and may be inspected by any
bidder.  All bids which do not comply with the
requirements of the call for tenders shall be
rejected . The officer calling for bids may reject any
or all bids and waive any defects when in the
officer's opinion such rejection or waiver will be in
the best interest of the public.
(e)  All bids shall be accompanied by a deposit
of legal tender, or a certificate of deposi t,
cashier's check or certified check on a bank that is
insured by the Federal Deposit Insurance Corporation,
or on a savings institution insured by the Federal
Savings & Loan Insurance Corporation or by a share
certificate issued by a credit union insured by the
National Credit Union Administration, in a sum of not
less than five per cent of the amount bid, payable at
sight to the officer advertising for tenders . A bid
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deposit may also be in the form of a surety bond

conforming to the requirements of secti on 103 - 31,
Hawaii Revised Statutes.
() If the highest bidder to whom the commercial

use permit is awarded fails or neglects to fully
comply with the terms and conditions for the issuance
of the commercial use permit within ten days after the
award or  within such further time as the officer
awarding the permit may allow, the bidder shall
forfeit the bid deposit to the State . If the permit is
issued, the bid deposit shall be returned to the
permittee upon receipt of the first monthly payment
The deposit s made by the unsuccessful bidders shall be
returned to them after the commercial use permit is
issued or if the commercial use permit is not awarded
or issued after the officer's determination to publish
another call for tenders or not to issue any
commercial use permit.
(@ The commercial use permit shall be awarded
to the highest qualified bidder . If there is more than
one authorized commercial operating area in a
particular designated area, then the permit for each
operating area shall be made by a sepa rate call for
tenders.
(h)  No commercial operator shall be awarded more
than one commercial use permit per designated area
Each bidder shall be awarded only one commercial use
permit per designated area . Thus, if a bidder is the
highest qualified bidder o n more than one operating
area then that bidder shall choose one operating area
and the bidder's other bids shall be deemed withdrawn.
0) Each commercial use permit shall be valid
for one year with an option to renew the commercial
use permit no more than four times, which shall be
accomplished on or before the anniversary date of its
initial issuance . A permittee interested in renewing
its commercial use permit, shall however, notify the
department sixty days before the expiration of the
commercial use pe rmit of its intent to renew . The
terms and conditions during the renewal period shall
be the same as those applicable to the initial
issuance except as to the renewal option which shall
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in no event cause the commercial use permit to be

renewed more than fo urtimes . Atthe end of the fourth
renewal period of the permit, the permit may again be

offered for public auction, provided that the previous

permittee shall be offered the right of first refusal

at the new upset price.

()] Monthly payments for a commerc ial use permit
shallbe ba  sedupon 1) one-twelfth of the bid price or
2) a percentage of the monthly gross receipts equal to
three per cent, whichever is greater . Gross receipt is
defined in § 13 -256-12.

(K) The commercial use permit does not give the
permittee any vested property rights. The department
reserves the right not to issue or renew any
commercial use permits . [Eff 2/24/94; am and comp

] (Auth: HRS 88200 -2,200 -3,200 -4) (Imp:
HRS §200- 2, 200 - 3,200 -4)

813- 256- 6 Transferability of commer cial use
permits . (a) A commercial use permit issued to an
individual is non - transferable, so that whenever the

permittee parts with possession or transfers the title
to or interest in the vessel identified in the

commercial use permit to another person or business
entity by any arrangement, the commercial use permit

shall expire . The new possessor, transferee, or owner

of the vessel shall have no right to use the

commercial use permit . Notwithstanding the prohibition

of individuals transferring commercial use permits,
the department will allow the one - time transfer of

ownership of the vessel from personal ownership to
corporate or other business ownership without
terminating the rights to operate the commercial
vessel under the commercial use permit.

(b)  The following rights, conditions, and
restrictions apply to commercial use permits issued to
a corporation or other business entity.

(1)  Any person owning an interest in a
corporation or other business entity
possessing a valid commercial use permit
issued by the department may transfer any or

35



all stock or other interest to another
person without terminating the right of the
corporation or business entity to retain or
renew its commercial use permit; provided
that the corporation or business entity has
been e ngaged in the same commercial vessel
activity for a minimum of one year and
provided that the department is notified
within[  #] seven days of the transfer of all
transactions that amount to a transfer of
the stock or i nterest, as defined in section
13- 256- 7 in the corporation or business
entity by the owners of record.
(2)  The business transfer fee must be paid
before any transfer is permitted.
(c) A commercial use permit issued for a thrill
craft or parasail operating area shall automatically
terminate upo  n the transfer of any or all interest in
the corporation or other business entity holding the
permit . [Eff 2/24/94; am and comp ]
(Auth: HRS 88200 -2,200 -3,200 -4,200 -10,200 -24)
(Imp: HRS 8200 -2,200 -3,200 -4,200 -2,200 -3,200 -10)

813- 256- 7 Business transfer fee . (@) Whenever a
stockholder or owner of an interest in a corporation
or other business which has been issued a commercial
use permit sells or transfers stock or interest in the
corporation, either as a single transaction or as
aggrega te of several transactions, to any person or
business entity who is not a stockholder or owner of
record on  the effective date of these rules , the
seller or person transferring such stock or interest
shall pay t o the department a business transfer fee
whic h is the greater of (1) two per cent of the gross
receipts which are directly attributable to the use of
the coOmmercial use permit issued by the department
for the twelve month period prior to the date of sale,
or (2) ten per cent of the net value of the sale of
the stock or interest in the business as determined by
the difference between the sale price and an equal
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percentage of the appraised value of the assets of the
business.

(b) The value of the stock or interest
transferred shall be as mutually agree d to by the
seller and the department. In the case of a business
which engages in more than one type of business
activity, only the value of the business activity
which is dependent upon the possession and use of the
commercial use permit shall be consider ed for the
purposes of this section. In those cases where the
transfer is made for consideration other than legal
tender, the appraised or market value of the item of
consideration given in exchange for the interest in
the business shall be used.

(c) If th e seller and the department are unable
to agree on the value of the interest transferred,
that value shall be determined through arbitration by
an independent party acceptable to both the seller and
the department. The cost of the arbitration shall be
born e by the party in whose favor the final value is
determined . [Eff 2/22/94 ; am and comp

] (Auth: HRS 88200 -2,200 -3,200 -4)(Imp:HRS
88200- 2,200 -3,200 -4)

813- 256- 8 Owner required to report change in

ownership, address , and other changes . (@) Inaddi
to the provisions in section 13 - 251- 44, the holder of
any commercial use permit issued under this chapter
shall notify the department in writing within seven
days if:
(1)  The owner no longer has possession of the
permitted vessel or water sports equip
(2)  All or any interest in the permitted vessels
or water sports equipment is transferred to
or assigned to another person or business
entity; or
(3) The owner ' s address or telephone number
changes.
(b) "Transfer" as used in this section means any
sale, assignment or lease of the permitted vessel or
water sports equipment; the change in ownership or
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transfer of stock in a corporate owner which results
in a change of the majority stockholder; or the sale
or assignment of interest in any other business entity
which results in a change of the owner holding the
majority interest.

(c) "Interest” as used in this section includes
any claim of right, title, ownership of stock, shares,
profit, benefit or gain in a corporation, partnership,
joint venture or any other business entity that has a
commercial permit issued under this Chapter. [Eff
2/24/94; am and comp ] (Auth: HRS

88200- 2,200 -3,200 -4,200 -22,200 -24)(Imp:HRS
§8200- 2,200 -3,200 -4,200 -22,200 -24)

813- 256-9 Insurance . The insurance requirements
for commercial vessels shall be not less than $50,000
for property damage and not less than $500,000
personal liability for vessels authorized to carry one
to twenty - five passengers, and not less than
$1,000 ,000 for personal liability for vessels

authorized to carry more than twenty - five passengers
The liability insurance shall name the State as
additional insured . [Eff 2/24/94 ; comp

] (Auth: HRS §§200 - 2,200 - 3,200 -4) (Imp: HRS
§§200-2,200 -3,200 -4)

813-256-10 Revocation . (a) The department may
immediately revoke a commercial use permit without the
necessity for a hearing for any activity which does or
may endanger the health or safety of passengers or the
public.

(b)  The department may revoke a commerc ial use
permit for violation of any rules of the department if
after [+#2] seventy -two hours notice of the violation
by the department the permittee fails to cure the
violation . [Eff 2/24/94 ; am and comp

] (Auth: HRS 88200 -2,200 -3,200 -4)(Imp:HRS
88200- 2,200 -3,200 -4)
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813-256-11 Fees. (a) Feesrequired to be paid to
the department are as follows:

(2) Registration fee . Aregistration fee payable
at time of issuance and renewal shall be as
prescribed in section 13 - 253- 1,

(2) Operator permit fee . A commercial operator

permit fee payable at time of issuance and
[ ] renewal of the permit shall be as
prescribed in [ 843-253-2;] section13 -234-

16,

3) Commercial operating area use permit fee . A
monthly commercial use permit fee shall be
the greater of [ $75-:00-] $75 per month,
payable in advance, or [ 294 two per cent of
the monthly gross receipts . The report of

gross receipts shall be submitted to and

received by the department not later than

the end of the month following the month

covered by the report a nd shall be submitted

on a form acceptable to the department . A
permittee possessing both a harbor

commercial use permit and a commercial

operating area use permit who is paying [ 2%
two per cent of gross receipts under the

commercial harbor use permit sha Il not be
required to pay an additional [ 299 two per

cent of gross receipts under the commercial
operating area use permit.
(b) Delinquency in the payment of any fees owed

to the department will result in automatic revocation
of the commercial operating ar ea use permit . [Eff
2/24/94 ; am and comp ] (Auth: HRS
88200- 2,200 -3,200 -4) (Imp: HRS 88200 -2,200 -3,200 -
4)

813-256-12 Gross Receipts . (a) Gross receipts as
used in this chapter means all moneys paid or payable
to the account of the commercial permi ttee, for

services rendered, or resulting from trade, business,
commerce, or sales by the vessel or water sports
equipment owner when the services, trade, business,
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commerce, and sales have a direct relationship to the

vessel.

(b) Each commercial permittee shall be
responsible for submitting to the department a monthly
statement of its gross receipts . [Eff 2/24/94 ; comp

] (Auth: HRS §§200  -2,200 -3,200 -4)
(Imp: HRS §§200 -2,200 - 3,200 -4)

813- 256- 13 Mooring of rafts and platforms . Except
as permitted by the department, permanent or temporary
mooring of rafts and platforms for use in thrill
craft, parasailing , and other water sports activities
is prohibited . Rafts and platforms shall be removed
daily from [ State—] state waters or located in a
designated an  chorage or harbor in accordance with a
valid permit issued by the department . Ground tackle
for mooring of rafts and platforms sh all not be placed
on live coral . [Eff 2/24/94; am 6/16/03 ; am and comp

] (Auth: HRS 88200 - 6,200 -22,200 -24)
(Imp: HRS 8820 0-6,200 -22,200 -24)

813- 256- 14 Safety and enforcement . The
restrictions cited in this chapter shall not apply to
the following:

(1) [ inrtheeventofanemergeneyy—— ] Emergency

situation S;

(2) [ tolaw—] Law enforcement , patrol, or rescue
craftf —erto—] ;
(3) Departmentv essels and personnel performing

official duties;
(4) Vessels and personnel performing authorized
homeland security training operations ;
(5) [wessels—] Vessels participating under a
valid ocean waters event permit issued by

the department pursuant to section 13 - 244 -
19; or

(6) [the] The U.S.Coast Guard . [Eff2/24/94 ; am
and comp ] (Auth: HRS 88200 -
2,200 -3,200 -4)(Imp: HRS 88200 -2,200 -3,
200- 4)
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813- 256- 15 Commercial vessel shoreline access. No

commercial vessel shall land, embark , ordischarge
passengers at any state or county facility, or at
other public beaches , except for locations at which

the permittee has been issued an appropriate permit by
the department or a lease or permit by the board of

land and natural resources orac ounty, or within
designated ingress/egress zones . [Eff 2/124/94 ; am and
comp ] (Auth: HRS 88200 -2,200 -3,200 -

4) (Imp: HRS §§200  -2,200 -3, 200-4)

813-256- 16 Thrill craft operations; general
provisions . (a) No person under fifteen years of age
shall op erate a thrill craft . No person shall permit,
or mislead another person into permitting, a person
under fifteen years of age to operate a thrill craft.
(b) No person shall operate thrill craft within
a marine life conservation district or marine natural
ar ea reserve.
(c) Thrill craft operations shall be curtailed
in certain designated areas as described in

subchapters two through eleven as necessary, to: 1)
avoid possible adverse impacts on humpback whales or
other protected marine life; 2) provide for incr eased
public access; 3) reduce user conflicts; and 4)

promote overall public safety.

(d) Effective January 2005, all recreational
thrill craft operators shall be required to possess,
and make available upon demand of enforcement

personnel, a certificate of completion from an
accredited institution of higher education on the safe
use a nd operation of a thrill craft . The State may

recognize reciprocity with other states, i.e., the

National Association of State Boating Law

Administrators (NASBLA) approved port ion of the
personal water craft course; however, all operators

shall be required to complete the portions of a

certificate course for Hawaii that includes, but is

not limited to:
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(2) Local ocean safety principles and practices;

(2)  The historical, cultural , and customary
practices of Hawaii ' s ocean users; and

(3)  Any rules or laws pertaining to protected
species and thrill craft operation in the

State.

(e)  All thrill craft operators and passengers
shall be required to w ear a personal flotation device
in acc ordance with section 13 -243-1.

() All persons holding or receiving a
certificate of completion under this rule are exempt
from section 13 - 244 - 15.5 for purposes of operating
thrill craft . [Eff 2/24/94; am 7/5/03 ; am and comp

] (Auth: HRS §§200  -22,200 - 24) (Imp:
HRS §§200 - 22, 200 - 24)

813-256- 17 Recreational thrill craft operations
(&) Access to and from designated recreational thrill
craft operating areas shall be by the most direct

route consist ent with safety considerations . Thrill
craft operators sh all not exceed a speed of slow - No-
wake when within three hundred feet of the shoreline.

(b) Innon - designated ocean recreation management

areas, recreational thrill craft may operate only in
state waters between five hundred feet from the

shoreline or the outer edge of the fringing reef ,
whichever is greater , and two miles off the islands of
Kauai, Oahu, Maui , and Hawaii.

(c) In designated ocean recreation management
areas, recreational thrill craft may operate only
within locations designated for recreational thrill
craft use.
(d) No thrill craft shall be operated for profit
or gain in a recreational thrill craft operating area.
(e) Recreational thrill craft may gain access to
state waters only from launching or harbor facilities
or from private be ach front property . [Eff 2/124/94 ; am
and comp ] (Auth: HRS 88200 -22,2 00-
24) (Imp: HRS 88200 -22,200 -24)
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813-256- 18 Commercial thrill craft operations,
commercial high speed boating and water sledding
operations . (a) No commercial thrill craft, high s peed
boating , or water sledding activities shall be
conducted on the waters of the State unless the owner
has applied for and been issued a commercial operating
area use permit for a designated commercial thrill

craft, high speed boating , orwater sledding operating
area, in addition to any commercial use permit
requi red for state - owned facilities . No more than one

commercial operating area use permit shall be issued
to an owner to conduct commercial thrill craft, high
speed boating , or water sledding opera tions
(b) Commercial thrill craft are limited to
operating within a two hundred foot radius of the
permitted designated location except as otherwise
designated . The number of thrill craft permitted to
operate within each commercial thrill craft operating
area shall be as directed by the department, not to
exceed a limit of six rental units and two safety
units per area . Water sledding operations may be
conducted in the designated thrill craft areas only if
there is no other ongoing thrill craft activity [ is—
ongoing-in-said-area——| within the area.
(c) No more than one vessel shall be permitted
to operate under a commercial operating area use
permit issued for high speed boating or water
sledding.
(d)  Access to and from designated areas shall be
only from ha  rbors and ramp facilities, or areas
designated by a valid conservation district use permit

issued by the [ Department of Land and Natural
Resources—| department or areas designated by the
[ Bepartment—]| department.
(e) Commercial thrill craft, high speed boat ing ,
and water sledding operators shall proceed at a speed
of slow - no-wake, or as otherwise posted, by the most
direct route consistent with safety considerations
Thrill craft, high speed boating , and water sledding

operators shall not exceed a speed of s low - no- wake
when within three hundred feet of the shoreline.
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() No other [ aetivityis———] activities are
permitted in designated commercial thrill craft

operating areas [er] , recreational and commercial
water skiing areas, or water sledding areas during the
time of authorized operations for safety purposes.
(9) Commercial thrill craft operators shall be

required to establish a safety instruction program for
customers that includes, but is not limited to, the
safe use of a thrill craft, boundaries of operatin g
areas , and the use of a personal flotation device
[Eff 2/24/94; am 7/5/03; am 8/8/11 ; am and comp

] (Auth: HRS 88200 -2, 200-4,200 -22,200 -24,
200- 37) (Imp: HRS 88200 -2,200 -4,200 -22,200 -24,200 -
37)

813- 256- 19 Parasailing activities . (a)
Parasailing operators shall comply with rules and
regulations promulgated by the [U—S—] U.S. Coast

Guard in addition to the following provisions:

(1)  All parasailing vessels shall have access to
designated areas only from harbors or ramp
facilities by the most direct route
consistent with safety considerations.

(2) No commercial parasailing vessel shall
operate on the waters of the State unless
the owner has applied for and been issued a
commercial operating area use permit for a
designated parasail operat ing area, in
addition to any commercial use permit
required for state - owned facilities.

3) No operator shall be issued more than one
commercial operating area use permit for a
designated parasailing operating area.

(4) No permittee shall be allowed to ope rate
more than one parasail vessel with a
parasail aloft in the designated parasailing
operating area.

(5) No parasailing vessel shall be engaged in
parasailing activities while it is within
three hundred feet of the shoreline or any
marked channel entranc e.
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(6)  All parasail vessels shall carry at least
one crew member in addition to the captain
whose duty it shall be to observe the
passenger in the chute.
(b) Parasailing operations shall be curtailed in
certain designated areas under this chapter as
necess ary to avoid possible adverse impacts on

humpback whales  or other protected marine life . In
designated areas during the whale season, the maximum
vessel speed for parasailing shall be eighteen [ 48]

knots, and maximum transit speed for shuttling

passenger s to and from the parasailing zones shall be

fifteen [ 45)-] knots or minimum planing speed,

whichever is less, unless governed by other limits

such as slow - no- wake zones or as marked by signs . [Eff
2/24/94 ; am and comp ] (Auth: HRS
88200- 22,200 -24)(Im p:HRS 88200 -22,200 -24)

813-256- 20 Windsurfing . (a) Windsurfing [ activity
— : . ]
operators shall comply with the following:
(2) Ingress/egress to the shoreline shall be
made by the most direct route dictate d by
wind conditions.
(2) Maneuvering shall be in accordance with
rules of the road pertaining to sailing
vessels [—] (Navigation Rules, COMDTINST
M16672.2B. Rule 12) .
3) Sailboard operators shall approach no closer

than two hundred feet to a dive flag [+~
indicating dive activity in progress ] . [Eff
2/24/94 ; am and comp ]

(Auth: HRS §§200 - 2,200 - 3,200 -4) (Imp: HRS
§8§200- 2,200 -3,200 -4)

813- 256- 21 Ultralight float equipped aircraft
(a) For the purpose of this section, ultralight or
experimental float equipped aircraft means an
ultralight or experimental aircraft as defined by Part
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103 of the Federal Aviation Regulations and equipped
with floats.

(b)  The takeoff, landing and inflight portions
of all ultralight or experimental float equipped
aircraft ope rations on or above any ocean recreation
management area shall be governed by Parts 91 and 103
of the Federal Aviation Regulations, which are
incorporated by reference . No person shall operate an
ultralight or experimental float equipped aircraft in
a care less or reckless manner so as to endanger the
life or property of another.

(c) The operator of any aircraft designed to
maneuver on the water shall abide by all rules
governing the operation of motorized vessels during
the launching, retrieval and taxi . No person shall
operate an ultralight or experimental aircraft
registered as an experimental or ultralight aircraft
by the Federal Aviation Administration when operating
within a designated ocean recreation management area
while carrying passengers for hire.

(d)  The use of shuttle vessels in support of
ultralight or experimental float equipped aircraft
operations is prohibited on the [ ocean] waters of the
state, except for small watercraft carried aboard the
aircraft . [Eff 2/24/94 ; am and comp

] (Auth  :HRS 88200 -2,200 -3,200 -4,200 -24)(Imp:
HRS 88200- 2,200 -3,200 -4,200 -24)

813- 256- 22 Tow- in surfing . (@) The State assumes
no responsibility or liability associated with tow -in
surfing.

(b) Only thrill craft may be used for tow -1in
surfing.

(c) All th  rill craft being used for tow -in

surfing shall be recorded with the department using
forms provided by the department.

(d)  Tow- in surfing decals shall be provided at
the time the vessel is recorded with the department

and shall [ berequiredto——] be prominen tly displayed on

the front half of the vessel.
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(e)  Thrill craft not recorded with the
department for tow - in surfing are prohibited from
displaying a tow - in surfing decal.

() Effective September 1, 2004, both the thrill
craft operator and surfer, who engag e in, or operate a
thrill craft for tow - in surfing, shall be required to
possess, and make available upon demand of enforcement
personnel, a certificate of completion from an
accredited institution of higher education in Hawaii
on the safe use and operatio n of a thrill craft in
high surf, that includes but is not limited to:

(1) Local ocean safety principles and practices;

(2) Hawaii Administrative Rules as they apply to

boating;
(3)  The historical, cultural, and customary
practices of Hawaii ' S Oocean users; and

(4)  Any rules or laws pertaining to protected
species and thrill craft operation in the

State.

(90  When operating a thrill craft for tow -in

surfing, all operators shall:

(2) Carry on board a two - way communicating
device;

(2)  Tow-in a maximum of one pe rson at any one
time;

3) Carry dive fins and a safety knife on their
person; and

(4)  Yield right of way to all other boating or
ocean recreation activities by leaving the
same surfing break area and remaining a
minimum of one thousand feet from the other
activities.
(h)  Notwithstanding section 13 - 256- 17, within
designated ocean recreation management areas, thrill
craft used for tow - in surfing may enter the ocean
recreation management area to gain access to and from
a surfing site and for board and personne | recovery,
rescue, and emergency purposes only in areas
designated specifically for this activity as described
in sections 13 -256- 23,13 -256-24, and 13 - 256- 25.
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) Unless otherwise provided by rule, towing
surfers into waves within a designated ocean
recr eation management area shall be prohibited.

()] Tow- in surfing may only be conducted during
periods of high surf warning as declared by the
National Weather Service.

(K) Notwithstanding section 13 - 244 - 18, surfers
engaged intow - in surfing shall not be requ ired to
wear a life - saving device.

()] Thrill craft used for tow - in surfing may

gain access to State waters from boat ramps, harbor
facilities or from private beach front property and
access the designated tow - in surfing area by the most
direct route consi stent with safety considerations.
(m) In addition to equipment required by the
U.S. Coast Guard for vessels, all thrill craft used
for tow - in surfing shall be equipped with the
following:
(1)  Arescue sled that is a minimum of three
feet wide, four fe etlo ng and three inches
thick . The sled shall have a minimum of five
hand - grip handles, two of which shall be on
the port side, two on the starboard side
one at the bow of the sled . The sled shall
not exceed the thrill craft load capacity
recommended by th e manufacturer;
(2) Aquick -releasetow -rope a minimum of
thirty - feet long; and
(3) Abowtow -line a minimum of six feet long.

(n)  Notwithstanding section 13 - 244- 9, thrill
craft used for tow - in surfing may be in proximity of
the shoreline and tow -in surfers and travel at a speed
greater than slow - no- wake when accessing the ocean or

shoreline or when retrieving a surfboard or surfer in
accordance with this subchapter.

(o)  The thrill craft shall be operated at all
times with due care for the rights and safety of
people and property and the operator shall abide by
any state or federal laws as they pertain to protected
species.
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(p)  All participants in tow - in surfing special
events shall be required to possess a certificate of

completion as described in sub section (f).

() Notwithstanding section 13 - 256- 17(d),
operators of a thrill craft used for filming tow -in
surfing shall possess a certificate of completion as
required by subsection (f) . [Eff 10/2/03 ; am and comp

] (Auth: HRS §8200- 2,200 -3,200 -4,
200- 22,200 -24,200 -37) (Imp: HRS88200-2,200 -3,200 -
4,200 -22,200 -24,200 -37)

813- 256- 23 Oahu Tow - in surfing areas . (@) Persons
may conduct tow - in surfing seaward of the North Shore
Oahu Ocean Recreation Management Area (ORMA) between
Kaena Point at 21 d egrees 34.488 minutes north, 158
degrees 16.835 minutes west, and Kahuku Point at 21
degrees 42.817 minutes north, 157 degrees 59.061
minutes west, and may extend their operation into the
ORMA waters for board and personnel recovery, rescue,

and emergency  purposes, except within the following
restricted areas as shown on Exhibit "I-A" titled

" Ocean Recreation Management Areas Designhated Tow -in
Surfing Areas North Shore Oahu, " dated January 4,

2002, located at the end of this subchapter, and

described as fo llows (all positions of latitude and

longitude are provided in global positioning system
(GPS) coordinates):
(1) AreaA, which includes all waters seaward
and perpendicular to the shoreline within
the ORMA boundary, including the waters of
Kawela Bay, begi nning at 21 degrees 42.573
minutes north, 157 degrees 59.902 minutes
west, then proceeding along the shoreline to
21 degrees 41.617 minutes north, 158 degrees
01.155 minutes west, facing the " Dog
Island ";
(2)  Area B, which includes the waters seaward
and perpendicular to the shoreline bounded
by a line drawn from the shoreline at 21
degrees 40.753 minutes north, 158 degrees
02.530 minutes west, then west to the
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seaward boundary of the ORMA at 21 degrees
40.753 north, 158 degrees 03.580 minutes
west, then s outh to the shoreline at 21
degrees 39.750 north, 158 degrees 03.580
minutes west;

(3) Area C, which includes all waters seaward
and perpendicular to the shoreline within
the ORMA boundary beginning at the north end
of Shark ' s Cove at 21 degrees 39.318 min utes
north, 158 degrees 03.818 minutes west, then
proceeding south along the shoreline to 21
degrees 38.351 minutes north, 158 degrees
04.227 minutes west at the west end of
Waimea Bay; and

(4)  Area D, which includes all waters seaward
and perpendicular to the shoreline within
the ORMA boundary beginning at 21 degrees
35.019 minutes north, 158 degrees 08.090
minutes west facing the eastern edge of
"Hammerheads" surf break, then proceeding
west along the shoreline to 21 degrees

35.015 minutes north, 158 degr ees 08.435
minutes west facing the western edge of
"Hammerheads" surfbreak . No thrill craft,

except for rescue and enforcement units,

shall operate in these restricted areas;

provided that thrill craft operated under

the direct supervision of an instructor who

possesses a certificate of completion as

described in section 13 - 256- 22(g), and has

been issued a permit pursuant to section 13 -

244 - 19 fortow - in surfing training , may be

allowed in Area "B" during calm sea

conditions in the summer months as provided

in these rules.

(b)  The following described areas are designated

for training and instruction in tow - in surfing
techniques, as shown on Exhibit "I-A" titled " Ocean
Recreation Management Areas Designated Tow - in Surfing
Areas North Shore Oahu, " dated Januar vy 4, 2002, and
located at the end of this subchapter . The trainee
shall be under the direct supervision of an instructor
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who possesses a certificate of completion as described
in section 13 - 256 - 22(g), and has been issued a permit
pursuant to section 13 -244-19:
(1)  Training Area 1, which includes all waters
seaward and perpendicular to the shoreline
within the ORMA boundary beginning at Kahuku
Point at 21 degrees 42.817 minutes north,
157 degrees 59.061 minutes west, then
proceeding to the western shore of T urtle
Bay at 21 degrees 42.573 minutes north, 157
degrees 59.902 minutes west (contiguous with
the eastern boundary of restricted area A);
and
(2)  Training Area 2, which includes all waters
seaward and perpendicular to the shoreline
within the ORMA boundar y beginning at 21
degrees 41.617 minutes north, 158 degrees
01.155 minutes west, facing "Doglsland ",
then southwest along the shoreline to 21
degrees 40.753 minutes north, 158 degrees
02.530 minutes west, fronting the
"Revelations " surfsite . [Eff 10/2/03 ; am
and comp ] (Auth: HRS 88200
2,200 -3,200 -4,200 -22, 200-24,200 -37)
(Imp: HRS 88200 -2,200 -3, 200-4,200 -22,
200- 24,200 - 37)

813-256- 24 Kauai Tow - in surfing areas . (a) Areas
of ocean waters, excluding the designated ocean
recreation management a reas (ORMA), surrounding the
island of Kauai where tow - in surfing is allowed are
shown on Exhibit "1-B," titled " Ocean Recreation
Management Areas Designhated Tow - in Surfing Areas
Island of Kauali, " dated January 4, 2002, located at
the end of this subchapter, and described as follows
(all positions of latitude and longitude are provided
in global positioning system (GPS) coordinates):
(1) Areal, which includes waters seaward and
perpendicular to th e shoreline beginning at
Kailiu Point at 22 degrees 13.430 minutes
north, 159 degrees 34.855 minutes west, then
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east along the shoreline (including Hanalei
Bay) and ending at the southeastern point of
Moloaa Bay at 22 degrees 11.675 minutes
north 159 degre es 19.495 minutes west;

(2)  Areall, which includes waters seaward and
perpendicular to the shoreline beginning at
the northeast point of Papaa Bay at the 22
degrees 10.675 minutes north, 159 degrees
18.630 minutes west, then south along the
shoreline and ending at Hanamaula Bay at
21degrees 59.658 minutes north, 159 degrees,
20.050 minutes west;

(3)  Arealll, which includes waters seaward and
perpendicular to the shoreline beginning at
Hanapepe Bay at 21 degrees 53.755 minutes
north, 159 degrees 35.855 min utes west, then
west and north along the shoreline ending at
the shoreline at Keawanui Point at 22
degrees 09.000 minutes north, 159 degrees

43.385 minutes west . Persons engaged in tow -
in surfing activities may extend their
operation into designated ORMA w aters for

board and personnel recovery, rescue, and
emergency purposes.

(b) Training and instruction in tow - in surfing
techniques may be conducted on a case by - case basis at
selected areas in accordance with a permit issued
pursuant to section 13 - 244-19, p rovided that the

trainee is under the direct supervision of an

instructor who possesses a certificate of completion

as described in section 13 -256-22(g) . [Eff10/2/03 ;am
and comp ] (Auth: HRS 88200 -2,200 -3,
200- 4,200 -22,200 -24,200 -37)(Imp:HRS 882  00-2,200
3,200 -4,200 -22,200 -24, 200-37)

813- 256- 25 Maui Tow - in surfing areas . (@ The
area of ocean waters, excluding the designated ocean
recreation management area (ORMA), north of the island

of Maui that is designated for tow - in surfing
activities is shown on Exhibit "1-C," titled " Ocean
Recreation Management Areas Designated Tow - in Surfing
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Area Island of Maui, " dated January 4,2002, located at

the end of this subchapter, and described as follows

(all positions of latitude and longitude are provide d
in global positioning system (GPS) coordinates):

Waters seaward and perpendicular to the shoreline

beginning at the base of the Kahului Harbor west

breakwater located at 20 degrees 53.890 minutes

north, 156 degrees 28.790 minutes west, then east

along th e shoreline ending at the eastern point

of Kuau Beach at 20 degrees 55.780 minutes north

156 degrees 22.000 minutes west;

Persons engaged in tow - in surfing activities may
extend their operation into ORMA waters located within
three thousand feet of the shoreline for board and
personnel recovery, rescue, and emergency purposes.

(b) Training and instruction in tow - in surfing
techniques may be conducted on a case - by - case basis at
selected areas in accordance with a permit issued
pursuant to section 13 - 244- 19, provided that the
trainee is under the direct supervision of an
instructor who possesses a certificate of completion
as described in section 13 -256-22(g) . [Eff10/2/03 ; am
and comp ] (Auth: HRS 88200 -2,200 -3,
200- 4,200 -22,200 -24,200 -37) (Imp:HRS 88200 - 2, 200
3,200 -4,200 -22,200 -24, 200-37)

813- 256- 26 Manta Ray Viewing. (@ Onlyt he
department  or its authorized designee may install and
maintain  day use mooring buoys at manta ray viewing

zones . The department may remove unauthorized moorings

at any time
(1) Ateach manta ray viewing zone, one mooring
shall be permanently reserved fornon -
commercial use , available on a first come,
first served basis.
(2) The department shall maintain a list of
authorized day use mooring buoys within each

manta ray viewing zone, which shall include
GPS coordinates for mooring buoy locations
The department shall make a reasonable
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)

effort to ensure that the GPS coordinates
provide  accurate locations
For all mooring buoys, the mooring time

(b)

limit  during manta ray viewing hours shall
bet wo and one - half hours and shall take
precedence over the day use mooring buoy

time limit specified in chapter 13 - 257,
subchapter 1. Calculation of the time limit

begin swhena vessel attaches to a mooring.

A vessel that has reached the mooring time

limit must detach from its mooring and leave

the boundaries of the manta ray viewing zone

for at least thirty minutes before
returning.
Commercial manta ray viewing operation S

shall only be allowed:

(1)

During manta ray viewing hours; and

(2)

Withi n manta ray viewing zones or at least

(c)

seven nautical miles from any manta ray
viewing zone boundary.
At all times within a manta ray V|eW|ng

zone , the following shall be prohibited

(1) Operat ing a vessel at a speed in excess of
slow - no- wake.
(2) Anchoring any vessel
(3) Rafting any vessel ; provided that only
kayaks, canoes, and paddleboards may raft.
(4) Taking ,injur ing , kill ing ,orpossess ing a
manta ray.
(5) Attaching a vessel to amooring with a
vessel length rating  less than the vessel's
length . Vessels may moor at a mooring with a
vessel length rating greater than the
vessel 'slength only if the difference
between the length rating and the vessel
length is ten feet or less.
(d) During manta viewing hours w ithinam  anta
ray viewing zone , the following shall be prohibited :
(1) Navigat ing any vessel, including, but not

limited to, a motorboat, kayak, or canoe ;
provided that:
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(i) Navigat ing avessel forthe purpose of

secur ing the vessel to amooring  shall
be allowed . Commercial operator s shall
only moor at State - sanctioned moorings
and shall not moor at non - commercial

moorings. Non - commercial operators may

moor at any moorings, if available.
(i ) Navigat ing a vessel within one hundred

feet of any manta ray viewing zone
campfire  shall only be allowed for
ingress and egress purposes or in
emergency situations.

(iii) Live boating shall only be allowed

for ingress and egress purposes, to
pick up passengers in the water, or in

emergency situations.
(2) Using apole, net , Spear, or any variation

thereof to engage in fishing. This shall not

prohibit gather ing marine life by hand
wi thout using such equipment.

(3) Usings ubsurface vessel lighting and
excessive topside lighting

(4) Using any point source of |IIum|nat|on for

the purpose of attracting plankton or manta

rays when more than one hundred feet from
any manta ray viewing zone campfire

(5) Engaginginc  ommercial SCUBA diving
operations, except that commercial SCUBA
diving operations shall be allowed only in

the Makako Bay Manta Ray Viewing Zone.
(6) Operating a vessel equipped with inboard or

outboard motors without a propeller guard
installed; provided that the department

shall have the discretion to provide an

exemption if the department determines that

install  ing a propeller guard would be
impractical or prohibitively expensive.
(7) Using motorized or non - motorized vessels and

equipment not authorized by the department

on or before the effective date of this
section.

55



(8) Operatinga ny non- motorized vessel without
display ing a white light onboard, visible
three hundred sixty degrees from a distance

of at least two hundred feet away, to
indicate the presence of the vessel.
(e) Permitting Requirements. Conducting

commercial manta ray viewing operation s anduse of
commercial dayuse mooring buoy s within manta ray

viewing zones shall be prohibited without a commercial
manta ray viewing operation permit. A commercial manta
ray viewing operation permit shall be in addition to

any other permit s issued by the departm ent. An

operator that has more than one documented violation,

pending alleged violation, or any combination thereof,

of any of the rules of the division within three
calendar years of the date of submitting an
application or attempting to renew a permit shall be
ineligible to obtain or renew a commercial manta ray
viewing operation permit.
(1) For three calendar years after the effective

date of this section, e ligibility to apply
for and receive a commercial manta ray
viewing operation permit shall be subject to

the following requirements:
0] An operator must have been engaged in
continuous manta ray viewing operations

from before June 1, 2015 , as evidenced

by submission of records showing use
specifically for commercial manta ray

view ing operations. Accepted records
include, but are not limited to,

booking software records, gross

receipts, passenger manifests, vessel

logs, and dive logs. If an operator
could not maintain continuous manta ray
viewing operations due to unforeseen
circums tances, the break in continuous
manta ray viewing operations must not
have been longer than sixty  calendar
days.

(i) An operator that cannot or refuses to
provide valid accepted records to show
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(2)

site usage shall be in eligible to apply

fora commercial mant a ray viewing
operation permit; provided that the
department shall have the discretion to

determine that an operator meets
commercial manta ray viewing operation

permit eligibility requirements without

valid accepted records  only if the
records that would have been used to
establish continuous manta ray viewing

operations were lost or destroyed
th rough no fault of the operator.

(iii) An operator that has obtained a
permit pursuant to this subsection and

complied with all relevant requirements

of this sectio n shall not be required
to submit records showing continuous
manta ray viewing operations when
renewing their commercial manta ray
viewing operation permit.

Commercial manta ray viewing operation

(3)

permit fees shall be $200 per month. Each
commercial manta ray viewing operation
permit  shall be valid for one calendar  year

from the date of issuance, with a continuing

option torenew , subjectto the requirements

of this section . Renewal  shall be
accomplished on or be fore the anniversary
date of initial i ssuance. A permittee
interested in renewing their  commercial
manta ray viewing operation permit shall
notify the department at least Sixty
calendar  days before the expiration of the

permit of intent to renew.

Each commercial manta ray viewing operation

(4)

permit shall only authorize operations in

one manta ray viewing zone and shall not
authorize operations in any other areas.

Each commercial manta ray viewing operation

permit shall be connected to no more than
one valid vessel certificate of number or
U.S. Coast Guard documentation number . No
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more than one commercial manta ray viewing

operation permit shall be issued per
corporation or other business entity
registe red to do business in the State.

(5) Replacement or substitution of any permitted

vessels or equipment shall require prior
written approval by the department. The
department shall have the discretion to
permit vessel replacement or substitution
with a similar length vessel provided that

at each manta site, the ratio of permitted

vessels larger than forty feet in length to

sufficiently rated moorings shall not exceed

three to one. An operator shall be allowed

to replace or substitute their vessel no

more than once per ninety calendar day S.
(6) The total number of commercial manta ray

view ing operation permits  issued under this

section shall not exceed thirty at each

manta ray viewing site ; provided that after

one calendar vyear from the effective date of

this section, the department shall not issue

any additional permits unless the total
number of valid permits decreases to less
than twenty - four , to be determined on a
site - by- site basis , at which point the
department may issue additional permits by

public auction, pursuant to the requirements

of sections 13 - 256 - 5(b) through (k).

(7 If the m aximum number of commercial manta
ray viewing operation permits has been
issued ,a permit application shall be
retained and honored when the total number

permits is less than the maximum limit ,
subject to the applicant satisfying all
relevant requirements in this section. The

number of valid commercial manta ray viewing

operation permits shall be reduced by
attrition for reasons including, but not
limited to, operators ceasing commercial
operations, permit revocation, and denying

permit renewal
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) Commercial manta ray viewing operation
r estrictions. In addition to the permitting
re quirements of this section, any persons conducting

commercial manta ray viewing operat ion s shall be
subject to the following restrictions:

(1) Allp articipants and g uides mustbe within
one hundred feet of a manta ray viewing zone
campfire when engaged in manta ray viewing
activities.

(2)  The maximum partici pant to guide ratio shall
be ten  participants per guide at any given
time.

(3) Vessel s insupport of commercial manta ray
viewing operation s shall not leave the manta
ray viewing zone boundaries when
participants or guides , or both, of that
vessel are in the water.

(4) All operators shall display the capital
letter "M" , SO as to be clearly visible on
both sides of t he vessel, near the top of
the gunwales. If the vessel has a valid

identification number issued by the
department and displayed pursuant to chapter

13- 241, the letter "M" shall be displayed as

a suffix to the identification number.

Unless otherwise specifi ed, the letter "M"
required by this section shall be no less

than six inches high by three inches wide in

black or a contrasting solid color to the
background.
(9) Manta Observer Program. Upon request by the
department, any vessel conducting commercial man taray

viewing operation s shall carry aboard an obse rver
approved by the department; provided that an operator

may refuse the request to carry an observer only if

the passenger capacity limit of the operator's vessel

would be exceeded with the observer onb oard.
(1)  Details for the manta observer program shall

be included in the terms of each commercial
manta ray viewing operation permit.

(2)  Observers shall have the ability to gather
data and record instances of violations of
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(h)

this section and convey such vi olations to
the department for appropriate action.
Penalties. In addition to any relevant fines

or imprisonment imposed, the following penalties shall

apply to all persons and vessels within  manta ray

viewing

Z0Nnes.

(1)

For violations of the provisions of this

section or any conditions set forth in an
applicable commercial manta ray viewing
operation permit:

(1) An administrative fine of not less than

$250 shall be assessed for a first
violation. A first violation may also
constitute grounds for denying
commercial manta ray viewing operation

permit renewal, if the violator holds a

commercial manta ray viewing operation

permit with the department;
(i) An administrative fine of not less than

$500 shall be assessed for a second
violation within one year of the
previous violation. A second violation

occurring within one year of the
previous violation shall also
constitute grounds for commercial manta

ray viewing operation permit  suspension

for fifteen business days and may
constitute grounds for denying
commercial manta ray viewing operation

permit renewal, if the violator holds a

commercial manta ray viewing operation

permit with the department;

(iii) An administrative fine of n ot less
than $750 shall be assessed for a third
violation within one year of the
previous violation. A third vi olation
within one year of the previous

violation shall also constitute grounds

for commercial manta ray viewing
operation permit suspension for
seventy -five business days and shall
also constitute grounds for denying
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2)

commercial manta ray viewing operation

permit renewal, if the violator holds a

commercial manta ray viewing operation

permit with the department; and
(iv)  An administrative fine of no t less than

$1,000 shall be assessed for a fourth
and subsequent violations within one

year of the previous violation. A

fourth violation within one year of the

previous violation shall also
constitute grounds for revocation of a

commercial manta ray viewi ng operation
permit, pursuant to section 13 - 256-
10(b), and denying commercial manta ray
viewing operation permit renewal, if

the violator holdsa commercial manta
ray viewing operation permit with the
department.

(V) For any alleged violation of this
sectio n, any and all of the alleged
violator  's commercial permits with the

division may be suspended pending the
outcome of any criminal,
administrative, or investigative
proceedings.

In addition to any relevant fines provided

(3)

in this section, taking, injuring, or
killing a manta ray in connection with
violation of an established boating safety

standard may constitute grounds for an

immediate revocation or thirty calendar day

suspension of an offending commercial
operator's permits with the division.
Unauthorized ¢ ommercial use of the non -

(i)

commercial moorings within manta ray viewing

zones shall be subject to mooring penalties

in accordance with the sanctions and
penalties listed in the civil resource
violations penalty schedule for unauthorized

mooring.
In addition to the exceptions cited in

section 13

- 256 - 14, the restrictions cited in this
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section shall not apply to employees and vessels of

the department performing official duties. The

department shall have the discretion to authorize an

exempt ion from the restrictions cited in this section,

provided that:

(1)

The exemption will be for research

(2)

activities only. "Research activities" shall

only include basic data collection,
experimental management, and resource
evaluation activities which do not result in

a serious or major disturbance to an
environmental resource; and
The operator submits a written request for

exemption to the department not less than
thirty days and not more than ninety days

before the intended date of research

activities. " [Eff ] (Auth:

HRS §8200- 2, 200 - 3,200 -4,200 -14) (Imp: HRS
§§200- 2,200 - 3,200 -4,200 -14)

8813-256-27 to13 -256- 30 (Reserved)
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Ocean Recreation
Management Areas

Designated Tow-in
Surfing Areas
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